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Enpl oynment Tax Procedur es:
Cl assification of Wrkers
Wthin the
Li nousi ne I ndustry
. | NTRODUCTI ON

The purpose of these guidelines is to enable exam ners to
make accurate and consistent determ nations of enpl oyee/i ndependent
contractor status in the linousine industry (the "Industry").*’
For purposes of these guidelines, the term"linousine" includes
sedans, vans and stretch linousines used in a livery service, but
does not include any vehicles licensed by any jurisdiction as a
"taxi" or "taxicab." Taxicabs are generally authorized by this
license to pick up customers any tine and anywhere within the
i censing agency’s jurisdiction, wthout prearrangenent.

Li nousi nes, as a matter of local law, generally are limted to
pi cki ng up passengers only by prearrangenent.

There is substantial evidence that audits in the Industry
consune consi derabl e taxpayer and Service resources and sonetines
result in substantial liabilities for conpanies that nade good
faith, but erroneous, efforts to classify drivers. Wile there
is a procedure for obtaining a classification ruling fromthe
Service using Form SS-8, there are many instances where it is
i npractical to obtain such a ruling. Mre inportantly, the use

of a Form SS-8 ruling is inefficient in resolving issues that

1

bel ow.

A description of the Industry is found in section |
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recur on a frequent basis.

In order for exam ners to make accurate and consi stent
determ nations of enpl oyee/independent contractor status, the
Service is looking nore closely at different types of market
segnments to understand how they operate. 1In this way, the facts
t hat best denonstrate whether the requisite right to control is
present can be identified. Identification of these facts wll
give the Industry a better understanding of the tax |aw and,
consequently, enhance its ability to conply with the rel evant
| egal standards.

Li nousi ne conpani es conprise a diverse group. Since the
m d- 1980s, the Service has been auditing conpanies to determ ne
whet her their drivers are enployees or independent contractors;
as a result, the Service and the Industry have been frequently at
odds. Because of the w de organi zational variation in how
I i mousi ne services are delivered, it has often been difficult for
both the Service and the Industry to agree upon determ nations of
driver status. In addition, state and |local |aws, regul ations,
and practices vary widely, further conplicating the determ nation
pr ocess.

This anal ysis does not provide this industry, or any
i ndustry, special treatnent or tax advantages. The analysis does
not elimnate or alter the |legal standard of the "right to direct
and control.” It is intended only to identify those facts that

are clearly nore relevant than others in determ ning control in a
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speci fic market segnent.

However, in the event a taxpayer in the Industry does not
agree with an exam ner’s determ nati on nade in accordance wth
t hese guidelines, the examner will need to collect and anal yze
all relevant facts. This is needed in order to ensure that the
examner’s file contains all the relevant data that may be
necessary in order to respond to the taxpayer’s challenge of the
det erm nati on.

In addition to the worker classification issue addressed by
these guidelines, there is an additional conpliance issue
concerning the reporting by conpanies to the Service of paynents
made to workers. A conpany that treats a driver as an enpl oyee
is required to report the wages on Form W2. A conpany that
treats a driver as an independent contractor is required to
report paynments (if they equal or exceed $600 in a year) on Form
1099. While these reporting requirenents are analytically
separate fromthe worker classification issue, an exam ner shoul d
confirmthat paynents have been reported for all drivers, even if
t hey have been m scl assified.

I'l. DESCRIPTION OF THE | NDUSTRY

The |inousine industry provides two distinct services:

1) the dispatch service, which links the client to the car; and,
2) the transport service, which delivers the client to the
destination. These two services give rise to three service-

delivery nodels: the pure dispatch service provider; the pure
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transport provider; and the m xed or typical service provider.
These gui delines cover all three service-delivery nodels.
However, as a practical matter, |inousine conpanies generally
of fer both dispatch and transport service and classification
i ssues nost frequently arise in these m xed or typical service
provi der nodel s.

A.  OVERVI EW OF DI SPATCH SERVI CE PROVI DERS.

Di spatch service providers neither own nor |ease vehicles.
The primary business purpose of these conpanies is to provide a
di spatch service to |inousine drivers. Few conpanies in the
i mousi ne industry offer pure dispatch service; where they do
exi st they are located in major netropolitan areas.

Di spatch conpani es concern thenselves with "when and where"
the driver serves the passenger; they do not concern thensel ves
with controlling "how' the driver provides the service. The
characteristics of the pure dispatch conpany incl ude:

o A dispatch conpany does not own vehicl es;

o The dispatch conpany makes or | oses noney based on

operation of the comruni cations system not operation of the

vehi cl e;

o A dispatch conpany dispatches calls for transport anong a

group of wunrelated |inousine drivers, either conpanies or

i ndi vi dual s;

o If one driver refuses the job (which they are free to
do), the dispatcher calls the next driver on the list; and,

o The driver is not accountable to the dispatch conpany.
Because pure di spatch conpanies do not have the right to control
the drivers, application of these guidelines will often show that

4
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the drivers associated with |inousine conpanies are properly
classified as independent contractors.

A nunber of contracts used in the industry state that the
firmprovides only dispatch services to drivers. However,
services provided by a conpany are to be determ ned in accordance
with the facts. Contract | anguage between the "di spatch” conpany
and the driver is not determ native. Despite the contract
statenment that only dispatch services are provided, the contract
itself, an ancillary agreenment, or conpany policy nmay contain
addi ti onal provisions governing "how' the chauffeur-driven
vehicles are to be used in providing the transport service.

Where the conpany has the right to control the "how' of the
transport function, it is not a pure dispatch conpany. |ndeed,
few conpanies in fact can accurately be classified as pure
di spatch conpani es. A pure dispatch conpany is conpletely
di vorced fromthe transport function. Pure dispatch conpanies
are identifiable by their actual operation, policies and
procedur es.

B. OVERVI EW OF THE PURE TRANSPORT BUSI NESS.

Pure transport service providers own vehicles. The primary
busi ness of these conpanies is to provide chauffeured vehicles
for hire to the public. Al though these conpani es own di spatch
equi pnent, their dispatch service nerely supports their transport
servi ce.

The profit and | oss potential of a transport conpany depends
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upon the operation of its vehicles. For that reason, a transport
busi ness closely controls "how' the transport service is
provi ded. The characteristics of the pure transport business
i ncl ude:
o The conpany owns its vehicles;

o The profitability of the conpany depends on how it
operates the transport function, not the dispatch service;

o The conpany hires drivers under enploynent contracts;

0 The conpany provides detailed instructions to its drivers
and nonitors their daily performance; and,

o The drivers are accountable to the conpany.

Because pure transport conpanies require the right to control the
drivers, application of these guidelines will often show that the
drivers associated with transport conpanies are properly
classified as enpl oyees.

C. TYPI CAL | NDUSTRY SERVI CE PROVI DER

Most |inousine conpanies fall into the m xed or typical
i ndustry service provider nodel. |If the pure dispatch and pure
transport nodels are at the ends of the spectrum the typical
service provider fills the mddle. This is the gray area in the
classification process.

In contrast to the pure dispatch and pure transport nodels,
in a typical service provider nodel it is not clear who is
providing the services. |In the usual disputed case, the Service
mai ntai ns that the |inousine conpany operates a business for

whi ch the driver nerely provides the driving, while the Industry
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mai ntai ns that both the conpany and the driver have i ndependent
busi nesses. The di sagreenent often ari ses because the activities
of the conmpany and the activities of the drivers overlap and
bl end together. For exanpl e:

Do drivers have a significant investnent?

o The conmpany may own the central tel ephone/radio system
but the drivers own their own car phones/radi os.

o The conpany may own the vehicles, but the drivers | ease
the cars.

Do drivers have an opportunity for profit and | 0ss?

o The conpany may provide fuel for the cars, but the
drivers stock the vehicles with drinks, magazi nes, and ot her
courtesy suppli es.

o The conpany may require drivers to be available in the
eveni ngs, but the drivers can refuse jobs offered to them
during the day.

Are drivers subject to instructions?

o The conpany may require the use of drivers’ |ogs and
paynment records, but the drivers maintain their own business
records.

Do drivers nmake their services available to the public?

o The conpany may advertise in the Yell ow Pages, but the
drivers hand out their own business cards;

Do drivers render services personally?

o The conpany may prohibit the use of outside drivers, but
the drivers may substitute other drivers if they also work
for the conpany.
As the lines delineating the responsibilities, activities, and
rights of the conpany and the drivers blur, so do the lines
delineating the right to control.
In a typical service nodel the conpany and the driver may

7
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attenpt to resolve the "right to control™ issue through contract
| anguage. For exanple, the parties may enter into one or nore
agreenents stating that the driver is an independent contractor
or the conpany provides only dispatch services. These agreenents
may take a variety of forns: driver contracts, |eases, revenue
sharing agreenents, and so forth. The terns of the witten
agreenents nmay or may not be consistent with one another. They
may be influenced by conpany policies (formal or informal),
regul ations, and practices. In the end, driver classification
will be determned by all of the facts and circunstances,
including but not limted to the | anguage of the witten
agr eenent s.

I11. THE COVMON LAW STANDARD
The determ nation of whether a worker is an enpl oyee or
i ndependent contractor is fundanmental to the adm nistration of
the federal tax laws.® The classification of a worker determi nes

whet her the worker is subject to the Federal Insurance

2 Under the Small-Business Job Protection Act (H R 3448),
the Service will undertake the determ nation of worker status
only after it is determ ned that the business does not qualify
for relief under Section 530 of the Revenue Act of 1978. Section
530 provides businesses wth relief fromfederal enploynent tax

obligations if certain requirenents are nmet. |In cases involving
whet her a busi ness has the enpl oynent tax obligations of an
enpl oyer, the Service will, under anmended section 530(e)(3),

first determ ne whether a business neets the requirenents for
relief under section 530 before resolving the classification

i ssue. A discussion of section 530 is beyond the scope of these
gui delines. See generally, Chapter 1, Enployee or |ndependent
Contractor: Does Section 530 Apply?, Training 3320-102 (CQctober
1996) .
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Contributions Act ("FICA") and income tax withholdings, whether
the employer is subject to Federal Unemployment Tax Act ("FUTA")
obligations, whether the worker is subject to limitations on the
deductibility of employee business expenses, and the treatment of
the worker for purposes of qualified retirement plans or other
fringe benefits. For FICA, FUTA and income tax withholding
purposes, the term "employee" includes any individual who, under
the usual common law rules applicable in determining the
employer/employee relationship, has the status of an employee.
Internal Revenue Code sections 3121(d), 3306(i) and 3401(c).

Under the common law rules, the key question is whether a
business has theright __ to direct and control a worker as to the
details of when, where, and how work is to be performed. If so,
the worker is an employee. If, instead, the business merely
specifies the result to be achieved, the worker will be an
independent contractor. Becadse the right to direct and control

can be manifested in many ways, the Service has developed

® The conmon |aw test, as set forth in regul ations, |ooks

at whet her a busi ness has:

the right to control and direct the individual who perforns
the services, not only as to the result to be acconplished
by the work but also as to the details and nmeans by which
that result is acconplished. That is, an enployee is
subject to the will and control of the enployer not only as
to what shall be done but as to how it shall be done. In
this connection, it is not necessary that the enpl oyer
actually direct or control the manner in which the services
are perforned; it is sufficient if [the enployer] has the
right to do so.

Employment Tax Reg. § 31.3121(d)-1(c)(2).
9
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training materials that discuss facts suggesting either
i ndependent contractor or enployee status.*

Attenpts to apply the conmon | aw standard often lead to
results that both the Service and taxpayers characterize as
uncl ear, subjective, or inaccurate. In many cases, these results
occur because sone of the facts relevant in one industry or type
of work do not apply to the specific industry or type of work
bei ng considered. For exanple, if an enployer provides workers
training in the services they will perform the enployer usually
wants the services to be perforned in a particular manner. This
fact is usually not relevant in the Iinousine industry because
nost drivers will have received sufficient training in their
primary duty, driving, before they seek enploynent with a
| i mousi ne conpany.

I'V. GENERAL GUI DELI NES FOR DETERM NI NG WORKER
STATUS I N THE | NDUSTRY

One of the goals of the Conpliance 2000 approach is to
pronote efficiency. To neet this goal, the Service tried to
identify "critical factors" for determ ning whether a driver

within the Industry is properly classified as an enpl oyee or an

* See Chapter 2, "Enployee or |Independent Contractor,"
Trai ni ng 3320-102 (Cctober 1996). The Service and the Soci al
Security Adm nistration previously developed a |ist of twenty
common |aw factors as a training aid. These factors, which were
| ater published in Rev. Rul. 87-41, 1987-1 C. B. 296, were not
intended as a substitute for the common | aw standard. | nstead,
they were sinply a checklist or aid that could be used in
appl yi ng the common | aw standard. Thus, there was no requirenent
that all twenty factors be "passed” in order to establish
i ndependent contractor status.

10
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i ndependent contractor. Two critical factors were identified: 1)
significant investment; and, 2) realization of profit or |oss.
The absence of either critical factor indicates that a driver is
an enpl oyee and no further analysis is necessary. |If both
critical factors are present, the driver may be an enpl oyee or an
i ndependent contractor, and the analysis nust proceed to a second
| evel of "significant factors.” The significant factors consi st
of factors which generally differentiate between enpl oyees and
i ndependent contractors. A third group of factors, which bear
the | east wei ght, have been deened to be generally |ess
significant or not applicable to the determ nation of driver
status in this Industry.

A,  SUWARY OF ANALYSI S.

The anal ytic steps can be summari zed in the follow ng
manner .

1. Determ ne whether the driver neets the two Critical
Factors (Significant Investnent and Realization of Profit or
Loss) discussed in Section IV A If either Critical Factor is
absent, the driver will be an enployee. [If both Critical Factors
are present, the driver may be either an enpl oyee or an
i ndependent contractor. The analysis then proceeds to the next
st ep.

2. Determne whether it is the driver or the conpany which
mai ntai ns control by analyzing the Significant Factors

(I'nstructions, Making Services Available to the Public, Rendering

11
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Services Personally). Cassification of a driver is nade by
bal ancing the control factors inherent in the Significant
Factors. |If a driver nmeets one of the three significant factors,
the driver will be classified as an i ndependent contractor.

3. If a determ nation cannot be nmade from exam nation of
critical and significant factors, reference may be nade to the
non-significant factors to the extent they have not al ready been
considered. A detailed flowchart outlining this process is
contai ned in Appendi x A

B. CRITICAL FACTORS.

As noted, there are two critical factors that nust be
anal yzed before a |inousine driver can be classified. Under the
conmon | aw standard, these factors al one do not establish the
degree of control necessary to treat a driver as an enpl oyee.
However, in practice, one or both of these factors is absent in
situations where the |inousine driver is an enpl oyee.

1. Significant investnent. Investnent by a person in

facilities used in performng service for another is a fact which
tends to establish independent contractor status. A |ack of

i nvestnment tends to indicate dependence on the enpl oyer for such
facilities and the existence of an enployer and enpl oyee
relationship. In the context of the |inousine industry, this
factor is interpreted to extend beyond physical facilities, so as
to include major investnments in the vehicle and insurance.

Significant investnent is a key factor in the classification

12
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of |linousine drivers. A driver’s investnent in a |inousine or
sedan may be substantial. The purchase of a vehicle generally
invol ves a major capital outlay in the industry. The driver’s
investnment in a linousine or sedan is considered in determ ning
whet her the driver has nmade a significant investnent in the
busi ness.

It is common industry practice for |inousine drivers to
either own or |ease their vehicles. The |linousine driver’s
ownership of the vehicle constitutes a substantial investnment in
equi pnrent and is an indication of independent contractor status.
Ownership nmust be bona fide. This often entails exam ning
whet her a purported |loan or |ease actually constitutes a bona
fide | ease for tax purposes.”

In general, the substance of a transaction, not its |egal

form controls federal tax consequences. Helvering v. lLazarus &

Co., 308 U S. 252 (1939). A bona fide owner of the Iinousine
hol ds "the burdens and benefits of ownership."® The fact that
the driver has legal title to the vehicle (with a properly filed
lien if an outstanding liability exists) and registers it in the
driver’s name does not al one determ ne ownership. To be

consi dered owner of the vehicle, the driver nust also have an

> The follow ng analysis on bona fide | oans and | eases is

l[imted solely to the determ nation of whether a |loan or lease is
bona fide for purposes of these guidelines and not for other tax
pur poses.

6

Larsen v. Conmi ssioner, 89 T.C 1129, 1267 (1987).

13
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equity investnment, physical possession of the vehicle,
responsibility for property taxes, risk of |oss, and opportunity
for profit.

If the linousine conpany or a related entity provided the
financing for the linousine driver to purchase the vehicle, the
terms of the financing arrangenent nust not undercut the
substantial nature of the driver’s investnent. The parties nust
have intended to create a loan with an obligation to repay and
they nust treat the transaction as a |oan for book purposes and
tax purposes. Any financing arrangenent nust include a market
rate of interest, customary security provisions, a standard
anortizati on schedul e over a reasonabl e period, and other terns
conparable to those found in |oans available fromthird parties
not related to either the driver or the |inobusine conpany. The
exam ner must consider the loan in light of the facts,
ci rcunst ances and overall relationship between the parties. The
arrangenent of the parties needs to be docunented by a note or
ot her evidence of indebtedness. |In addition, the driver nust
have the right to use the vehicle for any | awful purpose and not
be restricted to using the vehicle to drive for a particular
conpany. Finally, the conpany nust treat all drivers who
i ndependent|ly finance vehicles exactly the sanme as drivers who
finance vehicles through the |inousine conpany or related entity.
Treating |inousine drivers equally includes sharing the sanme

per cent age of gross revenue and treating themthe sanme concerning

14
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each of the critical and significant factors identified in these
gui del i nes.

The | oan agreenent al so nust be consistent with the other
agreenents between the driver and the conpany, such as driving
contracts and | eases. These agreenents nust be exam ned to
determ ne the bona fides of the |loan. For exanple, the | oan
docunents cannot permt the conpany to termnate or "call" the
loan if the driver termnates its association with the conpany:

EXAMPLE:

Driver purchases a sedan fromthe XYZ Deal ership. He

finances the purchase with a | oan from ABC Li nousi ne Conpany

("ABC"). The |oan agreenment provides for a five year term

wi th paynents of principal and interest at fair market

rates. The agreement mrrors comercial |oans in every
respect except that the loan nmay be termnated at the wll
of ABC. Historically whenever a driver termnates the
driving relationship with ABC, the Conpany decl ares the
driver’s loan in default and requires i medi ate paynent of
al | outstandi ng bal ances. These defaults are decl ared
regardl ess of the driver’s credit worthiness or solvency
after termnation. Under these circunstances, the loan is
not bona fide and the driver does not have a significant

i nvestnment in the sedan.

The examner will ook to the true substance of the
transaction: is there substance to the |loan, is there genuine
i ndebt edness, is there an actual, non-circular, flow of funds, is
there a business purpose to the arrangenent? |If after a thorough
consi deration of the transaction, the exam ner determ nes that
the ownership is bona fide then the driver will have a
significant investnment in the vehicle.

If the linmousine driver holds the vehicle under a bona fide,
arms-length lease, this constitutes a substantial investnent in

15
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equi pnrent. The | ease nust be bona fi de.

When the driver clainms to have a significant investnment in
the vehicle based on a | ease with the Conpany, the exam ner wll
scrutinize the transaction carefully to determ ne the true
substance of the agreenent. Many of the sane facts considered in
the |l oan analysis are relevant to the | easing analysis. For
pur poses of evaluating terns in a |lease, the followng facts w |
be scrutini zed.

1. The linousine driver pays a periodic, fixed rental fee
at fair rental value, which may be established by denonstrating
that it is conparable to rental fees charged by independent
| essors for linousines of simlar type and quality. For exanple,
| ocal car rental rates fromauto deal erships or car renta
agencies are available for vans or sedans in nost areas. |If no
conparable is available, then a reasonable market rate of return,
inclusive of the cost of insurance if borne by the |inousine
conpany (lessor), wll be used.

2. The terns of the | ease besides the anmount and schedul e
of paynents are simlar to the terns of |eases offered by
i ndependent |essors for linousines of simlar type and quality.
Again, local car rental terns used by auto deal erships or car
rental agencies are a good source for conparison. Such terns
i ncl ude i nsurance and nmai ntenance requirenents, options to
purchase the Iinousine, warranties or disclainers, restrictions
on use of the linousine, default provisions, and rights of
i nspection by the | essor.

3. The linousine driver has the right to use the | eased
vehicle for any |lawful purpose and is not restricted to using the
vehicle to drive for a particular conpany.

4. The | ease does not provide for term nation of the |ease
upon the term nation of the linousine driver’s association with
the linmousine conpany. |If the |ease provides for termnation at
will or upon a change in circunstances, further examnation wll
be required to determne whether it is the lessor’s practice to
term nate the | ease upon the term nation of the |inousine
driver’s association with the conpany.

5. The linousine driver has unrestricted dom ni on and
control of the linmousine during the termof the |ease.

16
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6. The lease is in witing and has a duration of at |east
one six hour shift, five days a week for one year.

7. The conpany treats all |inmousine drivers who | ease
vehi cl es exactly the same as |inousine drivers who own vehi cl es.
Treating |inousine drivers equally includes sharing the sane
per cent age of gross revenue and treating themthe sanme with
respect to each of the critical and significant factors
identified in these guidelines.

Al'l of these facts will be weighed, although the presence of
both of the first two facts above (| ease paynent and | ease terns)
strongly indicates that the |ease is bona fide and arm s | ength.
As with the | oan arrangenent, the formof the transaction as a
| ease does not determ ne whether or not the |ease is bona fide.
The exam ner nust consider the lease terns in light of the facts,
circunstances and overall relationship between the parties.

Finally, the exam ner nust review all ancillary contracts,
riders, and other side agreenents and interview both the conpany
and its drivers with respect to those agreenents. Many | i nousine
conpani es use nultiple agreenents, which may or may not be
consistent. |If the docunents are consistent, this supports a
finding that the | ease should be respected. |If the docunents are
i nconsi stent, further analysis is needed. Cccasionally, the
terns of an apparently bona fide | ease are so drastically altered
by anot her agreenent that the |ease is devoid of economc
subst ance and shoul d be di sregarded.

EXAMPLE 1:

Driver |eases a |linmousine from ABC Conpany under an

agreenent that provides a fixed termand a periodic, fixed

rental fee at fair rental value. The anmpbunt and schedul e of
paynents are simlar to the terns of | eases offered by

17
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i ndependent | essors for linmousines of simlar type and

quality. ABC Conpany is not in the general |easing business

and only |l eases linousines to drivers who enter into
exclusive driving contracts with it. The lease is a bona
fide | ease.

EXAMPLE 2:

The facts are the sane as in Exanple 1 except that under the

terns of the driving contract, Driver is also prohibited

fromusing the |inousine for personal purposes and nust have
the autonobile serviced and maintained at a facility

desi gnated by ABC Conpany. The terns of the driving

contract substantially reduce the Driver’s dom ni on and

control over the vehicle during the | ease period and,
accordingly, detract fromthe bona-fides of the |ease.

It also is inportant to note that these guidelines require
fixed rental fees. \Were drivers "lease paynents" are based on
a percentage of the fares they collect, the Service has
determ ned that such receipt sharing agreenent di m nishes the
i keli hood of a true |essor-lessee relationship. Rev. Rul. 71-
572, 1971-2 C. B. 347.

Clearly a significant investnent in the vehicle or |ease
nmust be carefully considered in the classification determ nation.
I n anal yzi ng whether a driver has a significant investnent in the
vehicle, the initial inquiry is sinple: does the driver own or
| ease the linmousine? If the answer is no, the driver is an

enpl oyee.’” The next inquiry is: is the driver’s ownership claim

" In applying these guidelines, exam ners sonetines nust

determine the identity of the true enployer or worker. For
exanpl e, conpani es offering "enpl oyee | easi ng" exist in sone

i mousi ne markets. Here a separate conpany hires drivers and

| eases them out as chauffeurs. The "enpl oyee | easing" conpany
treats the drivers as enployees, intending to relieve the

I i mousi ne conpany from enpl oynent tax and workers’ conpensation
obligations. 1In such a situation, the exam ner nust determ ne
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or | ease bona fide? |If the answer is no, the driver is an
enpl oyee. If the answer is yes, the analysis nust continue to
the second critical factor.?®

2. Realization of Profit or Loss. An enployee has no

opportunity for a profit or |oss because he or she is paid for
services rendered on a tinme basis. An independent contractor, on
t he other hand, controls the variables which can result in a
profit or a loss. This is the second critical factor and is to
be eval uated after it is determned that the driver owns or

| eases the vehicle.

The opportunity for a driver to realize profit or |oss nust
be di stinguished fromsinply generating receipts to conpensate
the driver for driving. The opportunity to realize profit or
| oss neans that the driver is using his capital investnment to
generate gross receipts. To realize profit or loss, the driver
enpl oys capital, markets services, controls expenses, and nakes
busi ness decisions. The driver can use the vehicle for any
| awf ul purpose and is free to pronote the business. The driver

nmust be able to devel op and exercise business judgnment to earn

which party is the enployer. |In contrast, the identity of the

wor ker nust be exam ned where the driver is incorporated. Sone

| i nousi ne conpanies require their drivers to incorporate so that

they are maki ng paynents to corporations and not i ndividuals.

The exam ner nust determine if the corporation should be

recogni zed for tax purposes. Determ nation of the true enployer

or worker in these cases is beyond the scope of these guidelines.
® Athough a driver’s investment in the vehicle, through

purchase or a |lease, is not per se determnative, it is weighted

heavily in the context of the driver’s profit and | oss potential.
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profits and Iimt | osses.

An opportunity to realize profit or | oss neans that the
driver will suffer true financial |oss when expenses exceed
receipts.® Aside fromvehicle financing and | ease paynents
di scussed above, commobn expenses in the industry that the driver
may control include:

0 Insurance. State insurance regulations typically require

that the owner of the vehicle carry insurance. Conpanies

may require that drivers maintain a specified amount of
coverage and pay a pro rata share of the conpany’s unbrella

i nsurance policy.

o Maintenance and Repairs. Drivers may incur mnaintenance

and repair costs at a facility of their choice or the

conpany may have a its own repair facility which the driver
is required to use.

o Fuel, unifornms and incidentals. Drivers may or may not

pay for these itens but, relative to other expenses in the

I ndustry, these tend to be mnor. Certainly the risk that a

driver quits before maki ng enough noney to cover the cost of

the uniform (or other insignificant costs) is not a risk of
| oss.
In addition to these expenses, drivers may make investnents in
i censes and franchise rights.

In evaluating the driver's liabilities, it is inportant to
review all of the driver’s witten agreenents with the |inousine
conpany, lessors, |enders, insurers, and suppliers. Revenue

sharing agreenents should receive particular attention. |[If nost

° Avis Rent A Car System Inc. v. United States, 503 F.2d
423 (2d Gr. 1974). It is also noteworthy that in this case, the
Second Circuit identified seven factors that it deened rel evant
to worker classification. Wth one exception, the factors it
cited were basically the sane as were selected by the Service as
critical and significant.
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local drivers receive a commission of 40 percent, and the company
under examination pays its drivers 60 percent the percentage
should be questioned. The "excess" commission could be
reimbursement to the drivers for their "business expenses.”" The
reality of the arrangement controls, not the wording of the
contracts. The driver must have a true business risk that is
independent of the limousine company's risks and is significant
in relationship to the risks inherent in the overall transport
function.

There is no bright line for determining whether or not this
factor will count toward or against independent contractor
classification. The factor must be reviewed on the basis of the
agreements drafted by the parties and the facts and circumstances
of each claimed business. If it is determined that the driver
has no opportunity for a profit or loss, the driver is an
employee. If it is determined that the driver has a significant
investment in the vehicle and ____canrealize a profit or loss, the
three significant factors must be considered.

C. SIGNIFICANT FACTORS.

Where a driver has a significant investment in the vehicle
and can realize a profit or loss, the analysis proceeds to the
consideration of three "significant factors.” The issue at this

juncture is who has the right to control. 10

It is the right to control that is inmportant, whether or
not it is actually exercised. Employment Tax Reg. § 31.3121(d)-

1(c)(2).
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Based upon discussions with the Industry, it is believed

that in nost instances an analysis of the follow ng three
significant factors will establish who has the right to control
and t hereby distinguish between enpl oyees and i ndependent
contractors. None of these factors standing alone is
determ native of the driver’s status. However, where a driver
meets both critical factors and one of these three significant
factors, the driver qualifies as an independent contractor.

1. Instructions. Instructions is a significant factor

because the degree of control over when, where, and how the
livery service is provided indicates whether or not the conpany
has the right to control the driver. Instructions may be witten
or oral. Witten contracts establish the relationship between
the conpany and the drivers, rather than inpose specific job
instructions. Conpany policies, on the other hand, often contain
instructions, which are nmenorialized in manual s, handbooks,
regul ati ons, nmenoranda, posted placards, handouts, and training
materials. |Instructions may also be conveyed informally to
drivers at neetings or by tel ephone.

An enpl oyer has the right to dictate how services are to be
performed in order to pronote its own business interest. A
person who is required to conply with instructions about how to
work is ordinarily an enployee. |If the conpany has the right to
control through the manner in which the livery service is

provi ded, an enpl oyer-enpl oyee relationship is indicated, whether
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or not the right to control is exercised.

The absence of instructions in providing services indicates
the workers’ autonony and the drivers’ ability to control their
own business interests. However, instructions concerning what
shoul d be done are often consistent with i ndependent contractor
status. In the linousine industry, the |inousine conpany may
communi cate to the driver the passenger’s instructions concerning
the tine and place of service. Due to considerations of
passenger safety, confort, and security, the |inobusine conpany
may al so require the driver to drive a well-maintained, full-
sized vehicle, to dress in the customary |inousine driver uniform
(suit, white shirt, and tie), and to display a conpany |logo in or
on the vehicle. The |inobusine conpany may al so require the
driver to follow certain protocols to facilitate radio
comuni cations and di spatch procedures.

On the other hand, instructions on howthe driver should
performthe services (e.g., nmust greet custoners in a particular
fashion, nmust follow certain procedures in |oading |uggage, nust
take certain routes, nust take breaks at specified tinmes) are
evi dence of an enploynment relationship. A conpany using
i ndependent contractors may suggest how drivers perform but it
cannot, and does not have the right to, enforce this type of
pol i cy.

The followng lists contain instructions that may be found

in the linousine industry. One |list contains instructions by a
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| i nousi ne conpany that are consistent with i ndependent contractor
status; the other list contains instructions that are not.

Goup 1: Instructions of the follow ng nature are

consi stent with i ndependent contractor status because they
are related to the results of service to be acconpli shed
rat her than to the nmanner of acconplishing the service, or
because they are primarily related to factors such as
passenger safety, confort, and security.

(1) Were and when to pick up passengers, and where to
drop them of f.

(2) Reasonable paraneters for age, color, and capacity
of vehicles and requirenment that vehicle be clean,
safe, and upscal e.

(3) Requirenent that conpany |ogo be displayed in or
on the vehicle and that driver wear a suit, white
shirt, and tie.

(4) Requirenments regardi ng conmuni cati ons protocols.

(5) Requirenents regardi ng processing of charge slips
and accounting to the conpany for passenger revenues
that are to be divided between the driver and the

conpany.

(6) Dispatching protocols (e.g., allocation of jobs by
geographic | ocation of vehicle and availability of
driver, or other neutral standards).

(7) Requirenments regarding the reporting of accidents
and custoner conplaints.

Goup 2: Instructions of the follow ng nature are not
consi stent with i ndependent contractor status because they
are related to how the service is acconplished

(1) Requirenments prescribing routes of travel (except
as required by custonmers) and specific holding areas,
where |inousine drivers wait during periods of
inactivity (except as required by third parties, such
as nunicipalities and airport authorities).

(2) Requirements fixing work hours, prescribing a

m ni mum nunber of work hours, daily or weekly nunber of
jobs, or otherwi se fixing the driver’s work schedul e.
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(3) Requirenent that drivers accept all jobs offered
to them by the |inobusine conpany.

(4) Requirenent that drivers refrain from using
vehi cl e for personal reasons.

(5) Requirenent that drivers use certain suppliers for
i nsurance, fuel, or repairs.

(6) Requirenent that driver performall services
personal |y and not substitute other drivers.

(7) Requirenent that drivers stock their cars with
specific food and drink itens, reading materials,
unbrellas, etc.

(8) Requirenents regarding how the driver should greet
passengers and | oad passengers and | uggage.

The presence of instructions of the type in Goup 1 is
treated as a neutral factor, but a significant presence of
instructions of the type in Goup 2 may prevent a driver from
neeting this factor.

Failure to neet the requirenents under the instructions
factor does not necessarily nean that the driver cannot neet the
requi renents under the Cuidelines for independent contractor
status and nust be classified as an enployee. |In general, a
driver who neets the two critical factors discussed above and any
one of the significant factors discussed in this section is
treated as an i ndependent contractor. Therefore, if the facts
concerning instructions suggest enpl oyee status, the exam ner
shoul d consi der the whether the requirenents under the other
significant factors are net before reaching a concl usion.

However, in sonme cases, the presence of instructions of the
type in Goup 2 may be so pervasive that the conpany’s control
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overrides the fact that the drivers: 1) own or |ease the
vehicle; 2) have the opportunity for profit or loss; and 3) can
make their services available to the public or can substitute
drivers. An exam ner nmay determ ne that the extent of such
instructions is so great that the conpany appears to have the
right to control the driver despite the analysis provided in
these guidelines. In this situation, all relevant evidence
bearing on the right to direct and control should be wei ghed.

2. Maki ng Service Available to the Public. The fact that

drivers make their services available to the general public
usual ly indicates an independent contractor relationship. This
factor is significant because independent contractors control the
mar keting of their services to the general public. Enployees
rely upon the marketing efforts or direction of their enployer.

| ndependent contractors will market their own services to
pronote their business. Enployees are unlikely to spend tinme and
money to pronote their enployer’s business.™ Drivers may
advertise in a variety of ways. They may place an adverti senent
in | ocal newspapers or the Yell ow Pages. However, in the
i mousi ne industry, it is typically the conpanies and not
i ndi vi dual drivers who advertise in the nedia. Drivers may
advertise by putting their nanme on their van or on invoices and

credit card chits. Drivers often build a client base by passing

1 Some enployees are pernmitted to do a certain anount of

"moonl i ghting."
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out their business cards, "tal king up" passengers, developing a
reputation for reliability, stocking specialty itens, and
securing corporate contracts.* The fact that a driver has
busi ness cards or does sone snmall anount of solicitation does not
i ndi cate i ndependent contractor status. Once again, driver
agreenents and conpany policies should be reviewed to determ ne
whet her the conpany prohibits or restricts advertising; this
i ndi cates enpl oyee status. The facts nust be reviewed carefully
to determ ne whether or not the drivers are actively soliciting
busi ness and di stinguishing their services fromthose of the
conpany.

3. Renderi ng Services Personally. If the services nust be

rendered personally by the driver, it may be presuned that the
| i nousi ne conpany is interested in controlling the nethods of
operation as well as the results. This tends to indicate an
enpl oyer and enpl oyee rel ationship. On the other hand, the
driver’s right to substitute others to performthe services
i ndi cates i ndependent contractor status.

Li nousi ne conpanies may restrict or prohibit the use of
substitute drivers. These restrictions may control and direct

the livery service to the benefit of the conpany. Such

2 Under sone franchise arrangenents, the franchisor

provi des di spatch service, advertising, and billing services. In
this situation, the conpany is providing specific services to the
drivers. The drivers may be independent contractors where there
are no restrictions on conpetition, they own and control their
vehi cl es, they have an opportunity for profit or |oss, and they
have a significant investnent in the franchi se agreenment itself.
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restrictions may indicate an enpl oyer-enpl oyee rel ati onship.

Sonetines restrictions on substitution arise fromstate
licensing and insurance requirenents. A conpany may restrict
driver substitution based on regulatory requirenents if it is
reasonably concerned about potential liability arising fromthe
conpany’s ownership of the | eased vehicle. For exanple, sone
conpanies permt the driver to substitute other qualified drivers
of his choosing to provide services under his agreenent with the
i nousi ne conpany if the substitute drivers have a valid driver’s
| icense and a good driving record and no regul atory or | egal
problens. This does not nean the driver is an enpl oyee.
Finally, where the drivers have the right of substitution, and
the right is exercised, this factor tends to indicate independent
contractor status.

D. NON SI GNI FI CANT FACTORS.

The follow ng factors have been exam ned and have been
deened to be non-significant or generally not applicable in the
determ nation of driver status in the Industry because they can
apply to enpl oyees and i ndependent contractors. These factors
are given only mnimal weight unless the preceding analysis is so
i ndeterm nate that a concl usion cannot be drawn fromthe tests
above.

1. Training. Training a person indicates that the enployer
wants the services perfornmed in a particular nmethod or manner

I ndependent contractors ordinarily use their own nethod of
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training and do not receive training fromthe purchaser of their
services. Driving a |linousine does not require intensive
training.

2. Part of Regular Business Activity. |In determ ning worker

status, courts often consider whether the worker’'s services are a
key aspect of the regul ar business activity.

Al'l 1inousine conpanies need a driver and a vehicle in sone
capacity. The question is whether the driver is "engaged in a
di stinct occupation or business" or whether the driver "is a part

of the regul ar business of the enployer.""®

The profit or |oss
factor was deenmed to nore accurately assist in this determ nation
and, thus, this factor was deenmed non-significant.

3. Hring, Supervising, and Paying Assistants. Wen a

conpany retains control over assistants, it controls the quality
and quantity of the workers. This is indicative of an enpl oyer
and enpl oyee relationship. |If the worker has sole authority over
assi stants, an independent contractor status is indicated.

Aside fromthe ability to hire substitute drivers, as
di scussed in the previous section, this factor is not
particularly relevant in the Industry because assistants are

rarely used.

4. Continuing relationship. Courts have considered the
exi stence of a permanent rel ationship between the worker and the

busi ness as relevant evidence in determ ning whether there is an

13

Rev. Rul. 66-267, 1966-2 C. B. 443.
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enpl oyer - enpl oyee rel ationship. |If a business engages a worker
with the expectation that the relationship will continue
indefinitely, rather than for a specific project or period, this
is generally considered evidence of their intent to create an
enpl oynent rel ati onship. However, a relationship that is created
with the expectation that it will be indefinite should not be
confused with a long-termrelationship. A long-termrelationship
may exi st between a business and either an independent contractor
or an enpl oyee.

This factor was determ ned not to be significant because of
the use of driving contracts in the industry. Drivers may own
their vehicle, but enter into a driving contract with a conpany.
In many | easing situations, the lease is tied to a driving
contract. As discussed above, sonme driving contracts require
exclusivity--the driver cannot drive for other conpanies. The
exam ner considers exclusivity provisions when determ ning
whet her the ownership/lease is bona fide, as well as whether
profit and | oss potential exists. |If the exam ner determ nes
that the ownership/lease is bona fide and the driver can realize
profit or loss, it is possible that there may be a conti nuing
rel ati onship but the driver is an independent contractor.

5. Wirking Set Hours. The establishnment of set hours of

work by the conmpany is an exanple of instructions indicating
control. In the linousine industry, some conpani es establish

shifts. However, because of the nature of the work, many
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conpanies rely upon the drivers being "on call"” or wearing
beepers at specified tinmes. |In either case, the fact that a
conpany requires drivers to be available at specific tines
i ndicates control but it is relatively non-significant.

6. Full Tinme Work Required. The fact that a worker

performed services on a part-tine basis or worked for nore than
one person or business was once thought to be significant

evi dence indicating that the worker was an i ndependent
contractor. However, in today s econony, whether a worker
perfornms services on a full-tinme or part-tinme basis is a neutral
fact.

7. Doing Wrk on Enployer’s Prem ses. Wether work is

performed on the business’s prem ses or at a |ocation selected by
the business often has no bearing on worker status. Even when it
is relevant evidence, it will be relevant because it illustrates
that business’s right to direct and control how the work is
performed and will have been considered in connection with

i nstructions.

8. Set Order or Sequence. A conpany which establishes the

routi nes and schedul es of the worker reduces the ability of the
worker to create and follow his own pattern of work. Because
this is an exanple of an instruction, it will already have been
consi der ed.

9. Oal or Witten Reports. Al |inousine conpani es need

to collect and mai ntain records of fares and ot her fi nanci al
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records.™ Wwen oral or witten reports collect information on
probl enms encountered on the run, custoner satisfaction, and how
the job was done, this suggests even nore strongly the presence
of an enpl oyer-enpl oyee rel ationship. However, because requiring
reports is an exanple of instructions, it wll already have been
expl or ed.

10. Paynent by Hour, Wek, or Mnth. Although sone types

of independent contractors are often paid by the hour in this
i ndustry, paynment by the hour, week, or nonth generally indicates
an enpl oyee-enpl oyer relationship. |In contrast, flat fee paynent
tends to indicate independent contractor status, while conm ssion
paynments are neutral

This fact is not particularly relevant because nost
| i mousi ne conpani es pay on a schedule and do not pay on a tine
basis. Most drivers work on a percentage conm ssion, which is a
neutral fact, although enpl oyees nmay al so receive base pay for
waiting tinme during shifts. 1In the Industry, a weekly or nonthly
schedul e for maki ng paynents tends to be adopted because of
credit card and corporate billing cycles. However, when paynents
are made is not relevant--it is the nmethod of cal cul ating
paynments that is inportant.

11. Paynent of Business and/or Traveling Expenses.

Wr kers who pay their own expenses tend to control how the

' The one exception is sonme |easing firns which charge

fixed fees at regular intervals and are not involved in the
livery service.
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service is provided.

In the linousine industry, this fact can be highly rel evant
or not at all relevant. The two mmjor expenses in the Industry
have al ready been considered under "significant investment."
These itens are the purchase/l ease paynents on the vehicle and
i nsurance. O her expenses worthy of consideration are paynents
for repairs, maintenance, fuel, licenses, permts, franchises,
al arm systens, beepers, radios, telephones, and cl eaning
expenses. Finally, incidental expenses--such as nmaps, nmgazi nes
and sodas--are relatively de mnims by conparison. Al these
were considered in connection with profit or | oss.

12. Furnishing Tools and Materials. Wen the worker sel ects

and furnishes the equi pnent and tools necessary to conplete the
job, the worker makes an investnment or incurs expenses that
affect the opportunity for profit or loss. The relevant facts
inherent in this factor have therefore been considered already.

13. Working for More Than One Firm |If a worker perforns

nore than de mnims services for several unrelated persons or
firms at the sane tine, that fact may indicate that the worker is
an i ndependent contractor. However, a worker who perforns
services for nore than one person nay be an enpl oyee of each of

t he persons, especially where such persons are part of the sane
service arrangenent. Facts relevant to this issue wll already
have been considered in connection with hol ding oneself out to

the public.
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14. Right to Discharge. An enployer has the present right
to dism ss an enployee; this power causes the worker to follow
instructions. Conversely, a business can only termnate a
contractual relationship with an i ndependent contractor for
breach of contract. Thus, the right to discharge has
traditionally been associated with the enpl oyer-enpl oyee
rel ati onship, and the absence of that right with the independent
contractor.

Labor | aw protections for enployees and the threat of
wongful termnation litigation have curtailed the absolute right
of enployers to discharge enpl oyees. Further, many conpani es
contractually agree to give drivers a certain anount of notice
before exercising their right to discharge. Accordingly, this
type of evidence nay suggest an erroneous concl usion concerning
t he enpl oynent rel ati onship, and, therefore, should be used wth
great caution.

15. Right to Termnate. 1In the past, workers with the right

to termnate their services at any time w thout incurring
liability were enployees. |In contrast, an independent contractor
was conmitted to fulfill the terms of the contract or be subject
to civil redress.

As with the enployer’s right to discharge, contracts used in
the Industry often nodify this traditional approach. As a
result, evidence concerning the right to term nate nay suggest an

erroneous concl usion concerning the enploynment relationship and
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shoul d be used with great caution.

16. Benefits. Providing a worker enployee benefits, such as
pai d vacati on days, paid sick days, health insurance, life or
disability insurance, or a pension, constitutes sone evidence of
enpl oyee status. However, the failure to provide benefits is not

consi dered evi dence of independent contractor status.
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V. THE USE OF WRI TTEN DOCUMENTATI ON

The creation of docunentation to clarify the intent of the
conpany and the worker engaged in any task may be useful in the
classification process. For instance, a | ease agreenent nmay show
that the driver has a potential for profit or |loss. However,
docunent ati on cannot itself determne the classification of a
worker. The Service will exam ne each relationship using the
Critical and Significant factors pertinent to the |inousine
industry. Witten agreenments or contracts established between
the parties may provide additional evidence bearing on the
[ imousine driver’s status. If it is difficult to decide whether
a linmousine driver is an independent contractor or an enpl oyee,
the intent of the parties, as reflected in the contractual

desi gnation, may be used to resolve the issue.™

'* Al'though the manner in which a business reports the
i ncome of a worker under state and federal law (i.e., Form W2 or
Form 1099) is not evidence of the worker’s enploynent status, the
business’s reporting practice may be evidence of the parties’
intent as to the worker’s enpl oynent status.
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